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In this appeal, we consider whether the circuit court
erred when it sustained a dermurrer to a conplaint filed by the
Board of Supervisors of Fluvanna County (the Board) against a
private financial advisor on the basis that the separation of
powers doctrine prevented the court fromresolving the
controversy because the court would have to inquire into the
notives of the Board' s |egislative decision making. An inquiry
into the relationship between the separation of powers doctrine
and the notivation of |egislators necessarily inplicates
| egislative immunity. For the reasons set forth bel ow, we hold
that the Board effectively waived its common | aw | egi sl ative
immunity fromcivil liability and the burden of litigation, and
therefore reverse the circuit court judgnment sustaining the
denurrer filed by Davenport & Conpany LLC (Davenport).
l. Backgr ound
The Board filed a conplaint agai nst Davenport in the
Circuit Court of Fluvanna County. The conplaint included

al | egations of breach of fiduciary duty (Count 1), actual fraud



(Count I1), gross negligence (Count I11), constructive fraud
(Count V), unjust enrichnment or disgorgenent (Count V), breach
of contract (Count VI), and breach of the Virginia Securities
Act (Count VII).

In its conplaint, the Board clainmed that Davenport has
continuously served as the financial advisor to the Board for
nore than fifteen years, during which David P. Rose (Rose),
Davenport's Senior Vice President and Manager of Davenport
Publ i c Fi nance, served as the Board's principal contact person.
The Board asserted that Davenport, as financial advisor, made
knowi ngly fal se representations and used its fiduciary position
to persuade the Board to hire Davenport as an advi sor regarding
the financing of the construction of a new high school (the
Project).

The Board clainmed that Davenport made a presentation to
the Board in August 2008 in which it represented the estimated
borrow ng cost for stand al one bonds to be 4.87 percent, wth
the estimated borrowi ng cost for the pool of bonds offered by
the Virginia Public School Authority (pool bonds) at 4.81
percent. The Board also alleged that Rose specifically
represented that Fluvanna County could not refinance the bonds
if it participated in the pool bonds, which representation was

made knowi ngly and was materially false. The Board asserted



that it reasonably relied upon these representati ons when it
voted in favor of issuing stand al one bonds.

When the school bonds were issued in Decenber 2008, the
stand al one bonds had reached an interest rate of 5.95 percent.
The pool bonds, issued three weeks earlier, however, carried an
interest rate of 4.75 percent. The Board all eged that
Davenport al so breached its fiduciary duty when it failed to
di sclose the significant difference between the interest rates
of the stand al one and pool bonds in August 2008 and the bonds'
interest rates in Decenber 2008, when the bonds were ultinmately

i ssued. The Board clained that the County incurred nearly $18

mllion in excess interest paynments on the stand al one bonds as
a result of Davenport's nal feasance. It requested
consequential damages in the anount of $18.5 mllion, $350, 000

in punitive damages, attorneys' fees and costs, and
di sgorgenent of all fees paid to Davenport.

Davenport filed its amended denmurrer, plea in bar, answer,
and affirmative defenses with the circuit court. Inits
anended denurrer, Davenport argued that the court shoul d
dism ss the conplaint, with the exception of the claimfor
unjust enrichment (Count V), as it violated the separation of
powers doctrine because the el enents of the clains and
Davenport's defenses required the court to adjudi cate issues

not properly before the judiciary. The circuit court,



following a hearing on the anended dermurrer, agreed with
Davenport and held that the separation of powers doctrine
prohi bited the court fromresolving the dispute because to do
so would require inquiry into the notives of the Board. The
court sustained the demurrer with prejudice and refused to
all ow the Board the opportunity to anend the pleadings. The
Board subsequently filed its tinely appeal.

I'l. Discussion

A. Standard of Review

The standard of review applicable to the circuit court's
sustaining of a demurrer is well established:

A denmurrer tests the |legal sufficiency of a
[conplaint] and admits the truth of al
material facts that are properly pleaded.
The facts admtted are those expressly

al l eged, those that are inpliedly alleged,
and those that may be fairly and justly
inferred fromthe facts alleged. The trial
court is not permtted on denmurrer to

eval uate and decide the nerits of the

all egations set forth in a [conplaint], but
only may determ ne whether the factual

all egations of the [conplaint] are
sufficient to state a cause of action.

Atrial court's decision sustaining a
denurrer presents a question of |aw which we
review de novo. Furthernore, like the trial
court, we are confined to those facts that
are expressly alleged, inpliedly alleged,
and which can be inferred fromthe facts

al | eged.

Harris v. Kreutzer, 271 Va. 188, 195-96, 624 S.E. 2d 24, 28

(2006) (internal citations and quotation marks om tted).



B. | ssue of First |npression

In review ng these argunents, we acknow edge that the
particul ar issue presented regarding Constitutional and conmmon
law | egislative imunity is one of first inpression. |In 1979,
the United States District Court for the Eastern D strict of
Virginia recogni zed the | ack of precedent on the issue, stating
that "the Virginia Supreme Court has not had occasion to
construe the scope of the Virginia speech or debate cl ause.”

G eenberg v. Collier, 482 F. Supp. 200, 202 (E.D. va. 1979). 1In

t he absence of any Virginia precedent on the issue, the court
turned to the "considerable authority applying and interpreting
t he speech or debate clause of the United States Constitution”
in other jurisdictions. 1d. It did so because "state and
federal imunities are very simlar in their wording[, and]

t hey appear to be based upon the sane historical and public
policy considerations.” 1d. Today, the Court has occasion to
eval uate the scope of the Constitutional |egislative immunity
and its counterpart in conmon law. W, as the court in
Greenberg, will do so in reliance on state and federal case

| aw.

C. Separ ati on of Powers

The Board first assigns error to the circuit court's
di sm ssal of the conpl aint based on the separation of powers

doctrine. It argues that the controversy at bar is not one



that would require the circuit court to interfere with other
branches of governnent. The Board clains that the court would
not be evaluating |egislative notivation for the purpose of
overturning or invalidating |legislation, but would instead be
recei ving evidence of the notivations solely to assist in
establishing the el ements of professional duty, reliance, and
damages caused by Davenport's breach. The Board asks the Court
to reverse the ruling of the circuit court and all ow the case
to proceed.

Davenport di sagrees, pointing out that elenents of the
Board's cl ai nms, such as reliance and danages, would require an
eval uation of the notivation behind | egislative action.
Davenport argues that the circuit court correctly dism ssed the
case in its entirety because to prove or defend el enents of the
claims involved requires an evaluation of the Board nmenbers'
notivations in voting for the issuance of stand al one bonds.
Davenport contends that such inquiry would violate the
separation of powers doctrine.

1. Constitutional Legislative Imunity

Article Ill, Section 1 of the Constitution of Virginia
mandates that "l egislative, executive, and judicial departnents
shall be separate and distinct, so that none exercise the
powers properly belonging to the others.” The principles of

separation of powers generally "preclude[] judicial inquiry



into the notives of |egislative bodies elected by the people.”

Ames v. Painter, 239 Va. 343, 349, 389 S. E 2d 702, 705 (1990);

see al so Bogan v. Scott-Harris, 523 U S. 44, 55 (1998). Chief

Justice Marshall recognized the danger of such an inquiry nore
than a hundred years ago when he wote:

It may well be doubted how far the validity
of a | aw depends upon the notives of its
framers, and how far the particul ar

i nducenents, operating on nmenbers of the
suprene soverei gn power of a state, to the
formati on of a contract by that power, are
exam nable in a court of justice. |If the
princi pl e be conceded, that an act of the
supremne soverei gn power mght be decl ared
null by a court, in consequence of the neans
whi ch procured it, still would there be nuch
difficulty in saying to what extent those
nmeans must be applied to produce this

ef fect.

Fl etcher v. Peck, 10 U. S. 87, 130 (1810).

Chi ef Justice Marshall's concerns are recognized in
Article 1V, Section 9 of the Constitution of Virginia, which
grants "[menbers of the General Assenbly . . . , in all cases
except treason, felony, or breach of the peace .
privilege[] fromarrest during the sessions of their respective
houses; and for any speech or debate in either house [such
nmenbers] shall not be questioned in any other place."” This
provi sion, which is derived fromthe Speech or Debate C ause of
the United States Constitution, affords CGeneral Assenbly

menbers with immunity that protects themfrombeing called into



an outside forumto defend their |egislative actions. See U S.
Const., art. |, 8§ 6.

By its terns, the Speech or Debate Cl ause of the United
States Constitution, although simlar in content to Article IV,
Section 9 of the Constitution of Virginia, does not apply to

the states. Lake Country Estates, Inc. v. Tahoe Reg'|l Pl anning

Agency, 440 U.S. 391, 404 (1979). The imrunity provided under
the terms of Article IV, Section 9 of the Constitution of
Virginia is also restricted in application, providing i munity

only to the General Assenbly. See Doe v. Pittsylvania County,

842 F. Supp.2d 906, 916 (WD. Va. 2012). As a result, nenbers
of a board of supervisors, legislators of a nmunicipality, are
outside the scope of both federal and state Constitutional
| egi slative imunity provisions.
2. Common Law Legi sl ative I munity

Despite the inapplicability of Constitutional |egislative
imunity to the case at bar, state and |ocal |egislators have
nevert hel ess been found to be protected because "conmon | aw
legislative immunity . . . protect[s] the integrity of the
| egi slative process by [e]nsuring the independence of

i ndi vidual legislators.” Mles-Un-Ltd. v. Town of New

Shoreham 917 F. Supp. 91, 98 (D.N.H 1996) (quoting United

States v. Brewster, 408 U. S. 501, 507 (1972)); see al so Steiner

v. Superior Court, 58 Cal.Rptr.2d 668, 677 (Cal. C. App. 1996)




(stating that "[t]hese corollaries of the separation of powers
doctrine regarding |legislative acts apply to | ocal governnent
bodi es, including boards of supervisors, when they act in a

| egi sl ative capacity"); Mntgonery Cnty. v. Schooley, 627 A 2d

69, 73 (M. C. Spec. App. 1993) (applying to nenbers of |oca
| egi slative bodies as a matter of "conmmon | aw doctrine of
official immnity"). The United States Suprene Court has held
that | ocal legislators are protected under conmon | aw
legislative immunity to the sanme extent as legislators
protected under Constitutional |egislative inmmnity provisions
because "[t]he rationales for according absolute |egislative
immunity to federal, state, and regional legislators apply [to
| ocal legislators] with equal force." Bogan, 523 U S. at 52.

The imunity provided by common law is "simlar in origin
and rationale to that accorded Congressmen under the Speech or
Debate O ause,"” and was adopted to safeguard the performance of
| egi slative duties from"fear of outside interference.”

Suprene Court of Va. v. Consuners Union of the U S., Inc., 446

U S 719, 731-32 (1980). Thus, it "is nmuch nore than

protection against liability." Lewis v. Legislature of the

Virgin Islands, 44 V.l1. 162, 166 (V.l. Terr. C. 2002).

It "prevent[s] legislators fromhaving to testify regarding
matters of |egislative conduct, whether or not they are

testifying to defend thenselves,” Schlitz v. Virginia, 854 F.2d




43, 46 (4th Cr. 1988), and "frees legislators fromthe costs
of litigation." Lews, 44 V.l. at 166.

Common | aw | egi sl ative imunity applies to mnunici pal
| egi sl ators when they are "acting [wth]in the sphere of

legitimate |l egislative activity." Baker v. Mayor of Baltinore,

894 F.2d 679, 681 (4th Cr. 1990). Legislative actions

i nclude, but are not limted to, "delivering an opinion,
uttering a speech, or haranguing in debate; proposing

| egi sl ation; voting on |egislation; making, publishing,
presenting, and using |legislative reports; authorizing

i nvestigations and issuing subpoenas; and hol di ng hearings and

introducing material at Commttee hearings." Fields v. Ofice

of Johnson, 459 F.3d 1, 10-11 (D.C. Gr. 2006) (internal

guot ati on marks and footnotes omtted).

In the present case, it is clear that the notivations of
and di scussi ons between Board nenbers surrounding their vote on
the stand al one bonds fall within the scope of |egislative
immunity. 1In a trial between the Board and Davenport, the
fraud clains, Counts Il and IV, would require proof of the
el ement of reasonable reliance for the Board to establish the
claims. The clainms of breach of fiduciary duty (Count 1),
gross negligence (Count 111), unjust enrichnment (Count V),
breach of contract (Count VI), and breach of the Virginia

Securities Act (Count VII) would require the Board to prove

10



that it reasonably relied upon Davenport and that this
reasonabl e reliance resulted in provabl e damages. An
eval uati on of whether the Board nenbers relied upon Davenport's
all egedly m sleading statenments in their discussions concerning
the bonds requires testinonial probing into the basis for the
Board's vote on the bond issue. As a result, the circuit court
correctly held that the separation of powers doctrine was
i npl i cat ed.
3. Wai ver of Board's Legislative Imunity

The circuit court erred, however, in dismssing the claim
because the Board effectively waived the protection of
| egislative immunity. Legislative immunity can be waived only
by an "explicit and unequivocal renunciation of the

protection.”™ United States v. Helstoski, 442 U S. 477, 491

(1979). The Board fulfilled this requirenment by: (1) declining
to assert legislative inmmunity, (2) voluntarily filing a
conplaint that, due to the Board's burden of proof, involves
i ssues protected by legislative imunity, and (3) making an
unequi vocal waiver of protection frominquiry into |egislative
notivation in the text of its conplaint.

The first action evidencing the Board' s voluntary wai ver
isits failure to assert the protection of legislative
immunity. Wen |legislators are protected under the scope of

| egislative immunity, the legislators nust "at a proper tine,

11



and in a proper nmanner, claimthe benefit of [the] privilege."

Ceyer's Lessee v. lrwin, 4 U S 107, 107-08 (1790). In Ceyer's

Lessee, the defendant's attorney failed to raise the
defendant's privil ege when he was tending to public business as
a menber of the state legislature. [1d. at 107. In the case at
bar, the Board has not asserted legislative imunity at any
time during the proceedings and, in fact, is asking for |eave
to pursue its claim

The action of the Board in filing its conplaint, which
initiated litigation on matters surrounding its legislative
actions, also supports a waiver of legislative imunity.
Legislative inmunity will not "protect [legislators] when they

step outside the function for which their imunity was

designed."” My v. Coopernman, 578 F. Supp. 1308, 1317 (D.N.J.

1984). In May, New Jersey legislators interjected thensel ves
into a lawsuit as defendants when they were not originally
named as such. 1d. By choosing to participate in the
proceedi ng, the |egislators waived the protection of
legislative immunity. 1d. Simlarly, the Board filed suit
agai nst Davenport and voluntarily undertook a course of action
that will require the Board to address issues concerning
notivation of the legislators that are ordinarily immune from
| egi sl ative functions. Thus, the Board, like the legislators

in May, effectively waived its inmmunity.

12



Finally, the Board waived legislative imunity by its
unequi vocal rejection of the protections of the privilege. In

Ki ngman Park Cvic Ass'n v. WIllians, 348 F.3d 1033, 1039 (D.C

Cr. 2003), the defendant mayor, a city official, effectively
wai ved | egislative immunity when his counsel "di savowed any
claimto legislative immunity" before the district court.

Li kewi se, the Board in the present case waived its inmunity
when it supported its conplaint with statenents of reliance on
Davenport's all eged m srepresentations in the Board's vote for
t he stand al one bonds, which will necessarily require inquiry
into its notivations in passing the |egislation:

The Board reasonably relied on Davenport's
witten and verbal representations in

sel ecting Davenport. It later |earned that
many of these representations were know ngly
fal se and were made solely for the purpose
of securing Fluvanna County's busi ness and
enri ching Davenport and Rose.

At Rose's urging, the Board issued stand
al one bonds to finance the Project

rat her than participating in the pool of
bonds . . . offered by the Virginia Public
School Aut hority.

Rose intended that the Board rely on all of
his statenents and the Board reasonably did
so.

13



Fl uvanna County has been financially damaged
by Davenport's actions and inactions.

Davenport has breached the . . . contract
and proxi mately caused Fluvanna County's
damages.
Through the | anguage of its conplaint, which will necessarily

require inquiry into its notivations, the Board has rejected the
protection that |legislative immunity provides frominquiry into
| egi sl ative notivation.

Thus, by failing to assert legislative imunity, by filing
its conplaint, and by including statenents in support of the
conplaint that of necessity waive protection frominquiry, the
Board has waived |l egislative immunity and the burden of
l[itigation. Because the Board has explicitly and unequivocally
wai ved its privilege of legislative immunity, the circuit court
erred in sustaining Davenport's denurrer and di sm ssing the
Board' s conpl ai nt.

D. O her | ssues

In light of this conclusion and the circuit court's final
order, we will not reach assignnents of error two, three, and
four. Assignnment of error three contends that the specific
argunment s Davenport raised in support of its denurrer are
w thout nmerit, specifically that: (1) Counts IIl, IIl and IV of

the Board's conplaint were barred by the economc | oss rule,

14



and (2) Count V did not allege a substantive cause of action.
Because the circuit court did not base its ruling on these
portions of Davenport's denmurrer, any "opinion we m ght express
at this tinme would be premature and nerely advisory." Mosher

Steel-Virginia, Inc. v. Teig, 229 Va. 95, 105, 327 S. E. 2d 87,

94 (1985). W need not reach the nerits of assignnment of error
two, arguing that the trial court inproperly considered
docunent s outside the conplaint on dermurrer, or four

contending that the trial court erred by denying the Board

| eave to amend the conpl ai nt, because our concl usion regarding

assignnment of error one is dispositive.

I11. Conclusion
For the foregoing reasons, we will reverse the decision of

the circuit court and remand the case for further proceedings.

Rever sed and r emanded.

JUSTI CE McCLANAHAN, concurri ng.

Wiile | agree that the circuit court erred in sustaining
Davenport's dermurrer, | would hold that the separation of powers
doctrine is not inplicated by the clains nmade in this action.

In my view, the majority opinion conflates the concepts of

| egislative immunity and separation of powers by invoking

15



| egislative immunity to conclude the conplaint inplicates the
separation of powers doctrine and hol ding that waiver of

| egislative immunity would all eviate any separation of powers

i ssues. The Constitution of Virginia explicitly sets forth the
structure of the branches of the Commonweal th and the excl usive
powers of each branch while also granting protections to

| egi sl ators who seek to prevent interference with their duties.
The Board has not invoked legislative immunity on behalf of its
menbers. Rather, the question presented in this case, and
unanswered by the majority, is whether, by adjudicating the
case before it, the circuit court would inpermssibly be
exercising legislative power in direct violation of this
constitutional structure. Because the circuit court woul d not
be exercising |l egislative power to adjudicate the case before
it, I would answer this question in the negative.

| . DI STI NCTI ON BETWEEN SEPARATI ON OF POWNERS
AND LEGQ SLATI VE | MMUNI TY

Al t hough legislative immunity may act as a corollary to
the separation of powers doctrine, legislative immunity |ies
outside the patent statenment of the separation of powers found
in the Constitution, and each concept protects a different
entity and its interests. Article |, Section 5 of the
Constitution of Virginia states that "the |egislative,

executive, and judicial departnments of the Comonweal th shoul d

16



be separate and distinct.” Qur Constitution iterates this idea
in Article Ill, stating that "[t]he |egislative, executive, and
judicial departments shall be separate and distinct, so that
none exercise the powers properly belonging to the others, nor
any person exercise the power of nore than one of themat the
same tinme."

Furthernore, the Constitution establishes that our form of
government and its strictures arise fromthe people and act for
the benefit of the people. Article I, Section 2 states that
"all power is vested in, and consequently derived from the
peopl e, that magi strates are their trustees and servants, and

at all tinmes amenable to them" See also Carter v.

Commonweal th, 96 Va. 791, 812, 32 S.E. 780, 784 (1899) ("In our

system of governnent all power and authority are derived from
t he people. They have seen fit by organic law to distribute

t he powers of governnent anong three great co-ordinate
departnments - the executive, the legislative, and the
judicial."). Additionally, Article I, Section 3 states that

t he governnent is forned by the people and "[t] hat government
is, or ought to be, instituted for the common benefit,
protection, and security of the people, nation, or conmunity,"
and that the right to "reform alter, or abolish" the current
system of governnent, including the separation of powers,

resides with the people. As Janes Madi son recogni zed, the

17



separation of powers protects against "[t]he accunul ati on of

all powers, [l]egislative, [e]xecutive, and [j]udiciary, in the
same hands, whether of one, a few, or many, and whet her
hereditary, self-appointed, or elective, [that] may justly be
pronounced the very definition of tyranny." The Federalist No.
47, at 266 (James Madison) (E.H Scott ed. 1898). Al of these
passages enphasi ze the fact that the separation of powers

i nherent in our form of government exists not "to protect the
ot her branches, but rather to protect the populace.”™ Mrtin H

Redi sh & Elizabeth J. Csar, "If Angels Were to Govern": The

Need for Pragmatic Formalismin Separation of Powers Theory, 41

Duke L.J. 449, 486-87 (1991).

A corollary to the separation of powers doctrine is the
concept of legislative immunity. As the majority notes, this
concept is enshrined in Article IV, Section 9 of the
Constitution of Virginia. However, rather than establishing
the formand structure of our governnent, this section ensures
that "legislators are not distracted fromor hindered in the
performance of their legislative tasks by being called into

court to defend their actions." Powell v. MCormack, 395 U. S.

486, 505 (1969). The protection of legislative imunity lies
with the individual legislators "to insure that the |egislative
function may be perfornmed i ndependently w thout fear of outside

interference." Suprene Court of Va. v. Consuners Union of the

18



US., Inc., 446 U S. 719, 731 (1980) (citing Eastland v. United

States Servicenen's Fund, 421 U S. 491, 502-03 (1975)). It is

a right held by each legislator in order that he or she may
i ndependently and wi thout interference conduct his or her
| egi sl ative duty.?!

Thus the separation of powers doctrine and | egislative
immunity are distinct concepts lying with separate entities:
the first establishing our formof governnent and ensuring the
protection of the people agai nst aggrandi zenent |eading to
tyranny, and the second ensuring the independence of a
| egislator. One belongs to and is for the benefit of the
peopl e while the other belongs to and is for the benefit of the
i ndi vidual |egislator. For these reasons, while an individua
| egi sl ator nmay be able to waive his protective rights, no
i ndi vidual or even entire branch of governnent has the power to
wai ve a protection for the benefit of the people.

In this case, Davenport argues that the separation of
powers doctrine "makes this case non-justiciable.” According

to Davenport, "[t]his is a lawsuit for wongful |egislation”

1| agree that legislative imunity can be waived in the
manner described in the mgjority opinion; however, any waiver
nmust be made on an individual basis in the circuit court and
not based solely on the Board's conplaint and | ack of asserting
| egislative immunity. Since | believe the issue before us is
whet her separation of powers precludes adjudication of the
Board's conplaint, and | further believe that |egislative

i munity has not been invoked in this case, | do not address
whet her any nenbers of the Board have waived its protection.

19



and the Board is asking the court "to fix that legislation” in
viol ation of the doctrine of separation of powers. Davenport
has not attenpted to invoke the principle of |egislative
immunity on behal f of the nmenbers of the Board or suggested
that it may invoke such inmmunity for its own benefit to
precl ude the Board's clains.?
1. EXERCI SE OF JUDI Cl AL PONER

Therefore, the issue before us is whether the circuit
court was correct in holding that because "judges cannot
inquire into the notive of |egislators and why they di d what
they did," the case before it is not justiciable under the
separation of powers doctrine. As noted above, the
Constitution of Virginia forbids one branch, in this case the
judicial, fromexercising the powers of another branch, in this

case the legislative. As such, the judicial branch would only

2 To be sure, Davenport has cited to the principle of
| egislative immunity as one exanple of the "practical problens”
the circuit court may encounter if this case is determned to
be justiciable and a current or former nmenber of the Board
"attenpts to invoke imunity." |Indeed, such "practical
probl enms"” may occur in the circuit court if a nmenber of the
Board chooses to invoke imunity. However, the potenti al
hurdl es the Board may or may not face in trying to prove its
clains does not affect the determ nation of whether the Board
has stated a justiciable claim Kurpiel v. H cks, 284 Va. 347,
353, 731 S.E.2d 921, 925 (2012) (a denurrer tests the |egal
sufficiency of the facts alleged not the strength of proof).
Nevert hel ess, even if Davenport was relying upon |egislative
immunity to support its demurrer, such argument woul d
necessarily fail since only an individual protected by imunity
may i nvoke its protections.

20



violate the separation of powers doctrine if it were to
exercise the legislative power held by the General Assenbly.
Va. Const. art. IV, 8 1. But in the case before us, the
circuit court was presented with a question well within the
powers vested in the judiciary. Va. Const. art. VI, 8 1 ("The
judicial power of the Commonwealth shall be vested in a Suprene
Court and in such other courts of original or appellate
jurisdiction subordinate to the Suprene Court as the Genera
Assenbly may fromtinme to tinme establish.").

Taki ng, as we nmust for the purposes of a denurrer, the

al l egations of the conplaint as true, Harris v. Kreutzer, 271

Va. 188, 195-96, 624 S.E. 2d 24, 28 (2006), Davenport comitted
fraud and gross negligence, breached its contracts, fiduciary
duty, the Virginia Securities Act, and was unjustly enriched.
The Board is seeking nonetary and punitive danages. |If the
circuit court were to find for the Board on all counts and
award the full damages sought by the Board, no | egislative act
woul d occur. It would be exercising "the essential function of
the judiciary -- the act of rendering judgnment in matters
properly before it" and not "the function of statutory
enactnent, a power unique to the legislative function.” Moreau
v. Fuller, 276 Va. 127, 136, 661 S.E.2d 841, 846 (2008).

Al t hough the Board's clains involve the enactnment of a

bond resolution as a factual matter, the circuit court has not
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been asked by the Board to repeal or alter that resolution; it
has only been asked to adj udi cate whet her Davenport has
commtted the alleged acts to the detrinment of the Board. To
support its denurrer, Davenport has characterized the Board's
action as an attenpt to undo the bond resolution.® Once that
characterization is rejected, as it nust be, it is evident that
t he separation of powers doctrine is not inplicated. |In short,
because the Board does not seek to invalidate its bond
resolution, the circuit court would not be exercising

| egislative powers in violation of the separation of powers
doctrine by adjudicating the clains asserted in the Board's
conplaint. Therefore, the circuit court erred in sustaining

Davenport's denurrer on those grounds.

3 Wil e Davenport principally relies upon the Court's
refusal to inquire into the notives of |egislative bodies when
asked to deternmine the validity of legislation, no such
determ nation is involved here, notw thstandi ng Davenport's
efforts to characterize the action as an attenpt to
"retroactively change the 2008 Board's bond Resolution." Cf.
Chesapeake & Potomac Tel. Co. v. City of Newport News, 196 Va.
627, 639-40, 85 S.E 2d 345, 352 (1955) ("No principle of our
constitution is nore firmy established than that this court
may not, in passing upon the validity of a statute, inquire
into the notives of Congress. Nor may the Court inquire into
the wi sdomof the legislation. Nor may it pass upon the
necessity for the exercise of a power possessed, since the
possi bl e abuse of a power is not an argunent against its
exi stence.") (enphasis added) (internal quotation marks
omtted).
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