Friday

31st

October, 2008.

It is ordered that the Rules heretofore adopted and
promulgated by this Court and now in effect be and they hereby
are amended to become effective January 1, 2009.
Amend Rules 4:1, 4:4, 4:8, 4:9, 4:9A & 4:13 to read as
follows:
Rule 4:1. General Provisions Governing Discovery.
(a) Discovery Methods. Parties may obtain discovery by one or
more of the following methods: depositions upon oral examination
or written questions; written interrogatories; production of
documents, electronically stored information, or things or
permission to enter upon land or other property, for inspection
and other purposes; physical and mental examinations; and
requests for admission.
(b) Scope of Discovery. Unless otherwise limited by order of
the court in accordance with these Rules, the scope of discovery
is as follows:
(1) In General. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim
or defense of the party seeking discovery or to the claim or
defense of any other party, including the existence,
description, nature, custody, condition and location of any
books, documents, or other tangible things and the identity and
location of persons having knowledge of any discoverable matter.
It is not ground for objection that the information sought will
be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible

evidence. Subject to the provisions of Rule 4:8 (g), the
frequency or extent of use of the discovery methods set forth in
subdivision (a) shall be limited by the court if it determines
that: (i) the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is
more convenient, less burdensome, or less expensive; (ii) the
party seeking discovery has had ample opportunity by discovery
in the action to obtain the information sought; or (iii) the
discovery is unduly burdensome or expensive, taking into account
the needs of the case, the amount in controversy, limitations on
the parties' resources, and the importance of the issues at
stake in the litigation. The court may act upon its own
initiative after reasonable notice to counsel of record or
pursuant to a motion under subdivision (c).
*

*

*

(5) Limitations on Discovery in Certain Proceedings. In
any proceeding (1) for separate maintenance, divorce, or
annulment of marriage, (2) for the exercise of the right of
eminent domain, or (3) for a writ of habeas corpus or in the
nature of coram nobis; (a) the scope of discovery shall extend
only to matters which are relevant to the issues in the
proceeding and which are not privileged; and (b) no discovery
shall be allowed in any proceeding for a writ of habeas corpus
or in the nature of coram nobis without prior leave of the
court, which may deny or limit discovery in any such proceeding.
In any proceeding for divorce or annulment of marriage, a notice
to take depositions must be served in the Commonwealth by an
officer authorized to serve the same, except that, in cases
where such suits have been commenced and an appearance has been
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made on behalf of the defendant by counsel, notices to take
depositions may be served in accordance with Rule 1:12.
(6) Claims of Privilege or Protection of Trial Preparation
Materials.
(i) When a party withholds information otherwise
discoverable under these rules by claiming that it is privileged
or subject to protection as trial preparation material, the
party shall make the claim expressly and shall describe the
nature of the documents, communications, or things not produced
or disclosed in a manner that, without revealing information
itself privileged or protected, will enable other parties to
assess the applicability of the privilege or protection.
(ii) If a party believes that a document or electronically
stored information that has already been produced is privileged
or its confidentiality is otherwise protected the producing
party may notify any other party of such claim and the basis for
the claimed privilege or protection.

Upon receiving such

notice, any party holding a copy of the designated material
shall sequester or destroy its copies thereof, and shall not
duplicate or disseminate such material pending disposition of
the claim of privilege or protection by agreement, or upon
motion by any party.

If a receiving party has disclosed the

information before being notified of the claim of privilege or
other protection, that party must take reasonable steps to
retrieve the designated material. The producing party must
preserve the information until the claim of privilege or other
protection is resolved.
(7) Electronically Stored Information. A party need not
provide discovery of electronically stored information from
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sources that the party identifies as not reasonably accessible
because of undue burden or cost. On motion to compel discovery
or for a protective order, the party from whom discovery is
sought must show that the information is not reasonably
accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such
sources if the requesting party shows good cause, considering
the limitations of Rule 4:1(b)(1).

The court may specify

conditions for the discovery, including allocation of the
reasonable costs thereof.
(8) Pre-Motion Negotiation. A motion under this Rule must
be accompanied by a certification that the movant has in good
faith conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without court
action.
*

*

*

Rule 4:4. Stipulations Regarding Discovery.
Unless the court orders otherwise, the parties may by written
stipulation (1) provide that depositions may be taken before any
person, at any time or place, upon any notice, and in any manner
and when so taken may be used like other depositions and (2)
modify the procedures provided by these Rules for other methods
of discovery, including discovery of electronically stored
information. Stipulations may include agreements with non-party
witnesses, consistent with Code § 8.01-420.4. Such stipulations
shall be filed with the deposition or other discovery completed
pursuant thereto.
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*

*

*

Rule 4:8. Interrogatories to Parties.
*

*

*

(f) Option to Produce Business Records. Where the answer to
an interrogatory may be derived or ascertained from the business
records, including electronically stored information, of the
party upon whom the interrogatory has been served or from an
examination, audit or inspection of such business records, or
from a compilation, abstract or summary based thereon, and the
burden of deriving or ascertaining the answer is substantially
the same for the party serving the interrogatory as for the
party served, it is a sufficient answer to such interrogatory to
specify the records from which the answer may be derived or
ascertained and to afford to the party serving the interrogatory
reasonable opportunity to examine, audit or inspect such records
and to make copies, compilations, abstracts or summaries. A
specification shall be in sufficient detail to permit the
interrogating party to locate and to identify, as readily as can
the party served, the records from which the answer may be
ascertained.

A specification of electronically stored

information may be made under this Rule if the information will
be made available in a reasonably usable form or forms.
*

*

*
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Rule 4:9. Production by Parties of Documents, Electronically
Stored Information, and Things; Entry on Land for Inspection and
Other Purposes; Production at Trial.

(a) Scope. Any party may serve on any other party a request
(1) to produce and permit the party making the request, or
someone acting on his behalf, to inspect, copy, test, or sample
any designated documents or electronically stored information
(including writings, drawings, graphs, charts, photographs, and
other data or data compilations stored in any medium from which
information can be obtained, translated, if necessary, by the
respondent into reasonably usable form), or to inspect, and
copy, test, or sample any designated tangible things which
constitute or contain matters within the scope of Rule 4:1(b)
and which are in the possession, custody, or control of the
party upon whom the request is served; or (2) to produce any
such documents or electronically stored information to the court
in which the proceeding is pending at the time of trial; or (3)
to permit entry upon designated land or other property in the
possession or control of the party upon whom the request is
served for the purpose of inspection and measuring, surveying,
photographing, testing, or sampling the property or any
designated object or operation thereon, within the scope of Rule
4:1(b).
(b) Procedure.
(i) Initiation of the Request.

The request may, without

leave of court, be served upon the plaintiff after commencement
of the action and upon any other party with or after service of
the complaint upon that party. The request shall set forth the
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items to be inspected either by individual item or by category,
and describe each item and category with reasonable
particularity. The request shall specify a reasonable time,
place, period and manner of making the inspection and performing
the related acts. The request may specify the form or forms in
which electronically stored information is to be produced.
(ii) Response.

The party upon whom the request is served

shall serve a written response within 21 days after the service
of the request, except that a defendant may serve a response
within 28 days after service of the complaint upon that
defendant. The court may allow a shorter or longer time. The
response shall state, with respect to each item or category,
that inspection and related

activities will be permitted as

requested, unless the request is objected to, including an
objection to the requested form or forms for producing
electronically stored information, stating the reasons for the
objection. If objection is made to part of an item or category,
the part shall be specified and production shall be permitted as
to the remaining parts. If objection is made to the requested
form or forms for producing electronically stored information —
or if no form was specified in the request — the responding
party must state the form or forms it intends to use. The party
submitting the request may move for an order under Rule 4:12(a)
with respect to any objection to or other failure to respond to
the request or any part thereof, or any failure to permit
inspection as requested. A motion under this Rule must be
accompanied by a certification that the movant has in good faith
conferred or attempted to confer with other affected parties in
an effort to resolve the dispute without court action.
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(iii) Organization, Reasonable Accessibility, and Forms of
Production.

Unless the parties otherwise agree, or the court

otherwise orders:
(A) Production of Documents. A party who produces
documents for inspection either shall produce them as they are
kept in the usual course of business or shall organize and label
them to correspond with the categories in the request.
(B) Electronically Stored Information.
(1) Responses to a request for production of
electronically stored information shall be subject to the
provisions of Rules 4:1(b)(7) and 4:1(b)(8).
(2) If a request does not specify the form or forms
for producing electronically stored information, or if a
responding party objects to the requested form or forms of
production, a responding party must produce the information as
it is ordinarily maintained if it is reasonably usable in such
form or forms, or must produce the information in another form
or forms in which it is reasonably usable.

A party need not

produce the same electronically stored information in more than
one form.
(c) Proceedings on Failure or Refusal to Comply. If a party
fails or refuses to obey an order made under section (b) of this
Rule, the court may proceed as provided by Rule 4:12(b)(2).
(d) Filing. Requests to a party pursuant to this Rule and
responses or objections shall be filed as provided in Rule
4:8(c).
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Rule 4:9A. Production from Non-Parties of Documents,
Electronically Stored Information, and Things and Entry on Land
for Inspection and Other Purposes; Production at Trial.

(a) Issuance of a Subpoena Duces Tecum. Except as provided in
paragraph (d) of this Rule, a subpoena duces tecum may be
issued:
(1) By the clerk of court. Upon written request therefor
filed with the clerk of the court in which the action or suit is
pending by counsel of record for any party or by a party having
no counsel in any pending case, with a certificate that a copy
thereof has been served pursuant to Rule 1:12 upon counsel of
record and to parties having no counsel, the clerk shall issue
to a person not a party therein a subpoena duces tecum subject
to this Rule.
(2) By an attorney. In a pending civil proceeding, a
subpoena duces tecum may be issued by an attorney-at-law as an
officer of the court if he or she is an active member of the
Virginia State Bar at the time of issuance. An attorney may not
issue a subpoena duces tecum in those civil proceedings excluded
in Virginia Code § 8.01-407. An attorney-issued subpoena duces
tecum must be signed as if a pleading and must contain the
attorney's address, telephone number and Virginia State Bar
identification number. A copy of any attorney-issued subpoena
duces tecum must be mailed or delivered to the clerk's office of
the court in which the case is pending on the day of issuance
with a certificate that a copy thereof has been served pursuant
to Rule 1:12 upon counsel of record and to parties having no
counsel. If time for compliance with an attorney-issued subpoena
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duces tecum is less than fourteen (14) days after service of the
subpoena, the person to whom the subpoena is directed may serve
on the party issuing the subpoena a written objection setting
forth any grounds upon which such production, inspection,
copying, sampling or testing should not be had. If an objection
is made, the party issuing the subpoena shall not be entitled to
the requested production, inspection, copying, sampling or
testing, except pursuant to an order of the court in which the
civil proceeding is pending. If an objection is made, the party
issuing the subpoena may, upon notice to the person to whom the
subpoena is directed, move for an order to compel the
production, inspection, copying, sampling or testing. Upon a
timely motion, the court may quash, modify or sustain the
subpoena as provided above in subsection (c) of this Rule.
(b) Content of Subpoena Duces Tecum; Objections.

Subject to

paragraph (d) of this Rule, a subpoena duces tecum shall command
the person to whom it is directed, or someone acting on his
behalf, to produce the documents, electronically stored
information, or designated tangible things (including writings,
drawings, graphs, charts, photographs, and other data or data
compilations stored in any medium from which information can be
obtained, translated, if necessary, by the respondent into
reasonably usable form) designated and described in said
request, and to permit the party filing such request, or someone
acting in his behalf, to inspect and copy, test, or sample any
designated tangible things which constitute or contain matters
within the scope of Rule 4:1(b) which are in the possession,
custody or control of such person to whom the subpoena is
directed, at a time and place and for the period specified in
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the subpoena. A subpoena may specify the form or forms in which
electronically stored information is to be produced.
(c) Responding to a Subpoena; Objections; Production of
Documents and Electronically Stored Information.
(1) Production of Documents. A person responding to a
subpoena to produce documents shall produce them as they are
kept in the usual course of business or shall organize and label
them to correspond with the categories in the demand.
(2) Electronically Stored Information.
(A) A person responding to a subpoena need not provide
discovery of electronically stored information from sources the
responder identifies as not reasonably accessible because of
undue burden or cost. On motion to compel production or to quash
a subpoena, the person from whom production is sought under the
subpoena must show that the information sought is not reasonably
accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order production of responsive
material from such sources if the subpoenaing party shows good
cause, considering the limitations of Rule 4:1(b)(1). The court
may specify conditions for the production of such information,
including allocation of the reasonable costs thereof.
(B) If a subpoena does not specify the form or forms
for producing electronically stored information, a person
responding thereto must produce the information as it is
ordinarily maintained if it is reasonably usable in such form or
forms, or must produce the information in another form or forms
in which it is reasonably usable. A person responding to a
subpoena need not produce the same electronically stored
information in more than one form.
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(3) Objections and Procedures.

The court, upon written

motion promptly made by the person so required to produce, or by
the party against whom such production is sought, may (1) quash
or modify the subpoena, or the method or form for production of
electronically stored information, if the subpoena would
otherwise be unduly burdensome or expensive, (2) condition
denial of the motion to quash or modify upon the advancement by
the party in whose behalf the subpoena is issued of some or all
of the reasonable cost of producing the documents, electronically
stored information and tangible things so designated and
described or (3) direct that the documents and tangible things
subpoenaed, including electronically stored information (unless
another location for production is agreed upon by the requesting
and producing parties), be returned only to the office of the
clerk of the court through which such documents and tangible
things are subpoenaed in which event, upon request of any party
in interest, or his attorney, the clerk of such court shall
permit the withdrawal of such documents and tangible things by
such party or his attorney for such reasonable period of time as
will permit his inspection, photographing, or copying thereof.
(4) Pre-Motion Negotiation. A motion under this Rule must
be accompanied by a certification that the movant has in good
faith conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without court
action.
(d) Certain Officials. No request to produce made pursuant
to paragraph (b) above shall be served, and no subpoena provided
for in paragraph (c) above shall issue, until prior order of the
court is obtained when the party upon whom the request is to be
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served or the person to whom the subpoena is to be directed is
the Governor, Lieutenant Governor, or Attorney General of this
Commonwealth, or a judge of any court thereof; the President or
Vice President of the United States; any member of the
President's Cabinet; any Ambassador or Consul; or any Military
Officer on active duty holding the rank of Admiral or General.
(e) Certain Health Records. Patient health records protected
by the privacy provisions of Code Section 32.1-127.1:03 shall be
disclosed only in accordance with the provisions and procedures
prescribed by that statute.
(f) Copies of Documents and Other Subpoenaed Information.
(1) Documents. When one party to a civil proceeding
subpoenas documents, the subpoenaing party, upon receipt of the
subpoenaed documents, shall, if requested, provide true and full
copies of the same to any party or to the attorney for any other
party in accordance with Code § 8.01-417(B).
(2) Electronically stored information. When one party to a
civil proceeding subpoenas and obtains electronically stored
information, the subpoenaing party shall, if requested, provide
true and full copies of the same to any party or that party's
attorney, in the form the subpoenaing party received the
information, upon reimbursement of the proportionate cost of
obtaining such materials.
(g) Proceedings on Failure or Refusal to Comply.

If a non-

party, after being served with a subpoena issued under the
provisions of this Rule, fails or refuses to comply therewith,
he may be proceeded against as for contempt of court as provided
in § 18.2-456.
*

*

*
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Rule 4:13. Pretrial Procedure; Formulating Issues.
The court may in its discretion direct the attorneys for the
parties to appear before it for a conference to consider:
(1) A determination of the issues;
(2) A plan and schedule of discovery;
(3) Any limitations on the scope and methods of discovery;
(4) The necessity or desirability of amendments to the
pleadings;
(5) The possibility of obtaining admissions of fact and
admissions regarding documents and information obtained through
electronic discovery;
(6) The limitation of the number of expert witnesses;
(7) The advisability of a preliminary reference of issues to
a master for findings to be used as evidence when the trial is
to be by jury;
(8) issues relating to the preservation of potentially
discoverable information, including electronically stored
information and information that may be located in sources that
are believed not reasonably accessible because to undue burden
or cost;
(9) provisions for disclosure or discovery of electronically
stored information;
(10) any agreements the parties reach for asserting claims of
privilege or of protection as trial-preparation material after
production;
(11) Such other matters as may aid in the disposition of the
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action.
The court shall make an order which recites the action taken
at the conference, the amendments allowed to the pleadings, the
agreements made by the parties as to any of the matters
considered, and which limits the issues for trial to those not
disposed of by admissions or agreements of counsel; and such
order when entered controls the subsequent course of the action,
unless modified at the trial to prevent manifest injustice.
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